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9
Masking Dependency: The Political Role

of Family Rhetoric

Martha L. A. Fineman

INTRODUCTION

In this chapter, I want to explore the schizophrenic nature of the interaction be
tween social ideals and empirical observations concerning dependency. I am par
ticularly interested in the family as a social and political construct that facilitates
this interaction. Specifically, I argue that continued adherence to an unrealistic and
unrepresentative set of assumptions about the family affects the way we perceive
and attempt to solve persistent problems of poverty and social welfare. In the nor
mative conclusions that are generated and reiterated in political and popular dis
cussions about family, we assess the “justice” of particular policies addressing so
cietal problems with reference to concepts such as the individual and dependency.

Images of the traditional family pervade contemporary political and legal dis
course. IThetoric about this family’s form and function ignores or obscures the na
ture and extent of individual dependency. It also masks the costs of necessary
caretaking of dependents, costs that are disproportionately assumed by women.
Dependency should be understood to be both inevitable and universal. My argu
ment that in a just society there must be a fundamental obligation for the com
munity to provide for its weaker members is built upon this proposition. Of ne
cessity’, fulfilling that collective obligation in a society that has historically
appropriated, rather than economically rewarded, caretaking labor will have some
redistributive (or market correcting) consequences when those who currently care
for dependents at substantial cost to themselves are finally compensated.

The ideal of family is essential to maintaining the myth that autonomy and mdc
pendence can be attained. Our society mythologizes concepts such as “indepen
dence” and “autonomy” despite the concrete indications surrounding us that these
Ideals are, in fact, unrealizable mid unrealistic. Those members of society who
Openly manifest the reality of dependency—either as dependents or caretakers in
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need of economic subsidy—are rendered deviants. Unable to mask dependency by

retreating to contrived social institutions like the family, single-mother caretakers in

particular are stigmatized and subjected to epithets and scorn for embodying a de

pendency that society would rather deny.’

Inconspicuously complementing the myth of individual autonomy are assump

tions about the context in which individuals exist in our society, particularly the as

sumption that we belong to or aspire to belong to families. A traditional family is typ

ically imagined: a husband and wife—formally married and living together—with

their biological children. The husband performs as the head of the household, pro

viding economic support and discipline for the dependent wife and children, who

correspondingly owe him duties of obedience and respect. This assumed archetypal

family provides the normative expectations for the institution of the family.

This vision of the family is perceived as facilitating individual identity and de

velopment. It is touted as the site for intimate connection, the place for individu

als to retreat when seeking to satisfy human needs.2 We desire to be part of a fain

ily because we experience it as a psychological conglomerate of nurture and

support and/or an emotional proving ground for individual self-development.

Other socially supported functions assigned to the family are associated with its

role as an economic unit. The “household” is the relevant demographic measure

in a variety of economic contexts.3 The family also has had a historic monopoly

on “legitimate” reproduction.4 Children born outside of the traditional (marriage-

based) family are labeled “illegitimate” or deemed “bastards.”5 In addition to its

psychological and functional dimensions, the family also serves as a powerful

ideological symbol with political implications. It is the intimate unit in policy and

legal discussions that is exclusively designated as what is normatively desirable.

The continued resort to the traditional family as a cultural icon and political an

chor is puzzling given the changes in society over the past several decades. In

particular, women’s rejection of the hierarchical family6; the dissolution of the

conceptual lines that had been drawn at the turn of the century between the do

mestic or “private” sphere and the marketlpolitical or “public” sphere7; and the

increased participation of women in the paid workforce8 (with their consequen

tial shouldering of dual responsibilities) challenge the vitality and desirability of

the traditional family. We seem to ignore these changes with our continued resort I

to the traditional family unit.

Altered expectations and aspirations about equality and economic opportunitY

have been the impetus for many individual women to change the ways they prac

tice mothering. On a societal level, these changes have generated reconsideration

of the meaning and implications of motherhood. This process of cultural and so

cial rethinking presents a challenge to the dominance of the traditional familY

model. The rather rapid acceptance (and embrace) of possibly viable and desirable I
alternatives by certain subsets of society seems to have struck terror in the heafls

of many, women and men alike. In some quarters, change is perceived as inher

ently destabilizing. Groups who view change as inherently destabilizing often aIS
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tend to consider the family to be a foundational institution essential to civilization.9 Its instability is perceived, therefore, as the equivalent of a threat to society.Policymakers and lawmakers scramble to understand and to address the implications of change for the family. Reflecting the deep divisions within society onthese issues, some seek to impose sanctions and incentives to suppress the emerging social realities or to make them conform to the old ideal.’° Others take a morepragmatic track and, conceding that change is inevitable, explore the ways inwhich laws might be refashioned to accommodate the new social realities andtheir undesirable material consequences.
The current incoherence between family reality and the images of family inlaw exposes the dominant ideology and its role in policy formation. Refusing toaddress and to assess the continued viability of ideological assumptions, politiclans and pundits resort to condemnation and to repressive policy suggestions.This pattern of reaction to changing family behavior should raise questions aboutthe responsive capabilities of our lawmaking institutions.

FAMILI LAW, AND LEGITIMACY

Law performs an important societal function when it monitors or disciplines transformations and transitions in society, imposing conceptual order on the chaos generated by the perception of change. Widespread changes in behavior or rejection ofexisting social institutions by a significant segment of society should be the impetus for a collective reconsideration of the continued viability of the old normativesystem. if, instead, change becomes the occasion for retrenchment and repression,inspiring mean-spirited and dangerous polemics that are passed off as politics, thelegitimacy of the entire legal system will eventually be undermined.Reconsideration of basic social institutions does not take place without constraints, of course. Widely held and insistently reinforced beliefs of what is natural, normal, and desirable affect how we approach change. Ideologies that reference collectively held conceptions tame radical initiatives and impulses. In legalreform, the fundamental and initial debate is always about the underlying culturalad social constructs.” As components of the dominant ideological structure inli later discussions about policy take place, these constructs direct the pro:n of reform. Nevertheless, when there are such fundamental shifts in fam(formation and functioning as we now experience, it is foolish and shortsightedto rely exclusively on antiquated visions and ignore the emerging social realities.

istorically, the American family has been our most explicitly gendered institution.12family has been justified and valorized as an institution for its perceived role inIcing and transmitting norms of social behavior to all its members, but most
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particularly to the young. It continues to be gendered in its operations and expecta

tions, as well as in the values that it represents. Concurrently, the complementary le

gal roles of Husband—Father, Wife—Mother, and Child—Adult are formulated in the

context of the relationship between the state and the legally contrived rnstitution of

the “official” family. Dependency, “naturally” assigned to the family, is privatized

It is not anticipated in the ideology that either the market or the state will directly

contribute to or assist in the necessary caretaking—that is done in the privacy of

the family. The ideology of the private family mandates that the unit nurture its

members and provide for them economically. The burdens of economic support and

caretaldng—costs of intrafamily dependency—are allocated within the family based

on the perceived family roles its members play.’3 This assignment of burdens within

the family operates in an inherently unequal manner; the uncompensated tasks of

caretaking are placed with women while men pursue careers that provide econoni.j

cally for the family but also enhance their individual career or work prospects. This

division of family labor, perpetuating historic gendered family roles, has been un

derstood as just and “natural,” rather than manufactured or contrived.’4

As appealing as this traditional model may be to some, it is essential to note

that even had the world once been so simple, things have changed. An examina

tion of the current statistics on intimate associations reveals that domestic

arrangements that do not conform to the traditional family unit are on the rise.’5

More and more individuals are living alone than in decades past.16 Divorce rates 4

hover around 50 percent, and never-married motherhood is on the rise, even

among middle-class, educated women. t7 Couples choose not to become parents

in larger numbers than prior generations.18 Furthermore, even in conforming fam-

ilies (married with children), the traditional roles have broken down. Many.

women work outside of the home either in a full- or part-time capacity, and some:

are as deeply committed to career and job advancement as their husbands.’9 •

Looking at family reality, however, involves more than just a reference to

these empirical changes. The statistics have normative as well as empirical im

plications. The fact that the United States has a multiplicity of ethnic, religious,

and cultural traditions supports the argument that we should develop a plurali

tic social model inclusive of diverse family practices. For example, in recent

years some people have begun to question the received wisdom as to what

should constitute the core or central family connection.20 Marriage has histor

cally been considered the fundamental building block of society. In the wordof.

Chief Justice Morrison R. Waite over a century ago: “Marriage, while from it51

very nature a sacred obligation, is . . . a civil contract, and usually regulatedbY5

law. Upon [marriage] society maybe said to be built, and out of its fruits SPO

social relations and social obligations and duties, with which government 15 fl

essarily required to deal.”2’

Some people continue to insist that legitimate families can only he built upOflt

foundation of a traditional marital tie. Others emphasize the biological connect

and minimize the importance of legal relations in favor of kinship stnJCWTe.
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form affiliations transcending current formal definitions of the family.22 For others,
the preference is for an affectional family, a unit composed of those with whom we
choose to connect but who may not be “related” to us by either blood or marriage.23
family affiliations are expressed in different kinds of affihiational acts. Some are
sexually based,24 as with marriage. Some are forged biologically, as through par
enthood. Others are more relational, such as those based on nurturing or caretak
ing25 or those developed through affection and acceptance of interdependence.26

Each of the alternative conceptions of the central or core family connection
assumes certain things about what is appropriate and desirable. Each family
form carries within its confines the possibility of exclusion and stigma that at
taches to nonconforming relationships. Each model, in defining itself, defines
the parameters of what is natural or appropriate. The converse of the created
ideal may become defined as deviant or pathological. Such a process has at
tended the dominance of our official and, often, legal adherence to the unitary,
heterogeneous patriarchal family.27 The dominant ideological construction of the
family assumes only one appropriate model of family formation, heterosexual
marriage.

This model controls the political process in which the state, through its insti
tutions and designated actors, wields the symbolic power of this normative
structure in order to justify a parsimonious distribution of economic and social
subsidies to nontraditional families.28 This is occurring in the context of the cur
rent debate about the family in the United States. Our debates focus on family
form, not function. We are concerned with the legal status and living arrange
ments of parents; increasingly we impose punitive measures on those who devi
ate from the traditional model. A discussion of what societal role the family
plays—its relationship to the obligations of the state—has not taken place. We
deal in platitudes rather than assess what functions we want from the family
(whatever its form). Nor do we engage in realistic explorations of how

functions might be successfully performed by nontraditional family units
if they were adequately assisted by public subsidies and support now reserved
for the nuclear family.

Family in Politics

n spite of alternative visions and nonconforming behavior, the. politically norma
we family remains intact: the heterosexual, formally married couple and their bi

ical children. Intimate groups that do not conform to this model historically
we been labeled “deviant” and subjected to explicit state regulation and control

3Sbfiedby their nonconformity.29 The level of state intervention, control, and pun
iShment is being raised currently. For example, the rhetoric directed at unmarried

poor women has moved in the space of a few months from that of the dis
)tOving patriarch to that of the ranting, righteous witch hunter. Given a patina
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of academic respectability by the likes of Charles Murray,3° and led by the

careening crusading of Newt Gingrich,31 the descriptive terms and accusations di

rected at the most defenseless people in our society stigmatize and dehumanize

them.32 We reject a humane social “contract”—one based on the spirit of collec

tive responsibility and an appreciation of the generalized interdependence among

all members of society—in favor of a public, ritualistic washing of the federal

hands and the devolution of responsibility to states. Many of the states, however,

have already declared their intention to pass the problem further down the line,

eventually laying the burden on the poor themselves.33 We have witnessed the cre

ation of explicit punitive and mean-spirited government measures disguised as

“reforms.”34
The idealized family has become the panacea for all social ills in contemporary

policy discussions. The institution of marriage is seriously offered as the uniquely

appropriate form for social policy, and systems of proposed disincentives to keep

unmarried women from reproducing are debated by a multiplicity of predominantly

male politicians in various halls of power. Women who do not conform—either by

refusing to marry or to participate in paternity proceedings—are faced with threats

that their children will be placed in orphanages or that restrictive measures and con

ditions will be attached to their societal subsidies.35 They are punished by cuts in

their meager pubic assistance awards if they have additional children,36 refuse to (Or

cannot) name the father of their children,37 are unable to ensure that their children

attend school,36 or fail to get vaccinations for their children.39 Draconian incentive

systems are proposed to tie them to a world of wage work or make work40; all of

this in a system that refuses to consider mothering to be work.4’

What have these women done to “deserve” such harsh words and punitive

measures? In large part it is the stigma of being poor.42 But more than poverty is

at issue. The broad general target is unmarried women with children, and the at

tacks on these mothers are the opening salvo of a reactionary plan to discipline

women who do not conform to the roles they are assigned within the traditional

scheme of the family. This is why all women, whether they are mothers or not,

should be concerned with the current debate about poverty. Although the welfare

debate seemingly stigmatizes only one form of mothering as pathological, polit

ical rhetoric reinforces, re-creates, and reiterates several fundamental premises

about families that will be used against all women. Paramount among these is,

of course, the strong preference for formally celebrated heterosexual marriage

that functions as a reproductive unit and is thus the “core” upon which all else

is founded. This preference places responsible reproduction (indeed, responsible

sexuality) solely within the context of the traditional family—a context in which

legal consequences are clear and decisions will be considered and controlled.

Motherhood outside this family unit will be punished and stigmatized. Non

mothers will also be disciplined, pressured, and pitied.43 Attacks on birth control

and abortion can be viewed as extolling the inevitability and naturalness of

motherhood.
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THE FAMILY IN LAW

The Sexual Organization of family Intimacy
Our conception of the family as an entity is built around a core unit, the marriedcouple. The basic family relationship is founded on the sexual affiliation or conjugation of two heterosexual adults. This heterosexual unit continues to be considered as presumptively appropriate and it retains viability as the essential familyconnection. Even contemporary critics of the institution are typically revisionists,viewing marriage to be merely in need of some updating and structural reformulation. In fact, arguments that other sexual affiliations—such as nonmarital cohabitation or same-sex relationships—deserve the same privileges afforded tomarriage, far from challenging the privileged status of marriage, reinforce it by inscribing onto it the attributes of normalcy, desirability, and privilege.

The Egalitarian Organization of the Family
As a result of reform movements of the 1970s and 19$Os, certain aspects of the lawreflect a gender-neutral family idea1.W Our linguistic model is now one of an egalitarian family, based on the marital “partnership” of husband and wife. Gone from our4. formal, official discourse is the hierarchical organization of the common-law marriagedescribed so graphically by Blackstone under the doctrines of “unity” and “merger.”45female subservience is no longer assumed by formal legal rules,46 nor iswomen’s inherent incompetence in the business and market world seriously asserted and used as a basis for exclusion by courts and legislatures. Wives andmothers are held equally responsible for the economic well-being of their families47 and no longer presumed by virtue of their sex to be the preferred parent incustody disputes.48 Many legal disabilities for nonmarital children have been re.. moved.49 There is less stigma to divorce with the ascendancy of “no-fault” philosophy whereby marriages are terminated because of “irreconcilable differences” rather than the culpable conduct of one spouse.Rhetorical changes in law and legislation, however, do not reflect “real”. changes, nor can they compel such changes. In considering the empirical data onthe operation of the family, the inescapable conclusion—rhetoric aside—is thatr gender divisions persist. Women continue to bear the “burdens of intimacy”—the“costs” of “inevitable dependency”—in our society.5° As a definitional note,“burden” is not the same as oppression. I use the term to signal clearly that thereare costs associated with the caretaking tasks that women typically perform in ourSociety. These labors may provide joy, but they are also burdensome and have; material costs and consequences that go uncompensated within the private famfly. Not to recognize these labors as “burdens” ignores the costs to women. If suchlabor remains invisible, the fact that it goes uncompensated is condoned.“ A second definitional point is that it is important to differentiate between variousforms of dependency. I am interested in two specific dependencies. The first I label
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“inevitable dependency.” It is inevitable in that it flows from the status and situa

tion of being a child and often accompanies aging, illness, or disability. This type

of dependency is biological and developmental in nature. It is universal. In this

sense dependency will always be (and always has been) with us as a society and as

individuals. In the current welfare debate the paradigmatic inevitable dependent is

the child, considered to be “worthy” or “deserving” of help. The second, comple

mentary form of dependency, however, is more problematic for policymakers.

Those who care for inevitable dependents are often themselves dependent—a de

rivative dependency that stems from their roles as caretakers and the need for re

s sources that their duties generate. This type of dependency is not inevitable, nor is

it universal. It is socially defined and assigned, and that assignment is gendered.

Noting that the costs of caretaking associated with these dependencies continue

to be allocated to women should not be understood as an argument about essen

tialism. The allocation is accomplished and reinforced by the culture and ideol

ogy of the family. Nonetheless, because something is a social construct does not

mean it will be easy to change. In fact, change is difficult because of the tenacity

of the potent traditional ideology of the family in American culture.

In discussing the family, we seem caught in a variety of conceptual traps. Ab

stract notions of equality have become the measure for early feminist efforts to

reform the family. Emphasizing equality shifted the focus on relationships be

tween men and women and husbands and wives and led to the articulation of a

reform goal in which existing gendered roles within the confines of the tradition

ally populated family unit would be reorganized.5’ Rather than challenging the

basic structure, early reformers merely expected that fathers would perform more

household duties as modem mothers spent more time and energy on market en

deavors. Under this view marital partners, fulfilling egalitarian impulses, would

simply rework their relationship into a nonhierarchical form. The marital tie,

nonetheless, would continue to serve as the anchor defining and giving content to

their relationship, while defining other family associations.

This approach to family reform influenced and informed the legal changes

made during the past several decades—the refashioning of the “egalitarian fam

ily” from the structure of its common-law hulk.52 The grand aspirations for equal

ity are manifested in terms we now use to discuss family relationships—we sub

stitute “partnership” for marriage; “shared parenting” for mothering and

fathering; “interdependency” and “contribution” for need and obligatory domes

tic labor. Unfortunately, this focus on equality has severe practical and theoreti

cal limitations.53 Reformers naively assumed that sharing could and would hap

pen. With the egalitarian aspiration ensconced in law, women would be freed to

develop their careers and men would be unconstrained in choosing nurturing over

other endeavors. Such assumptions, viewing the husband and wife as the basic

family unit, are unrealistic in a society with a divorce rate hovering at 50 percent

and never-married motherhood on the rise.54

These statistics indicate that the time has come to admit that the gendered notion

of the role-defined and mutually dependent marital couple no longer serves as an

I
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adequate concept. We must begin to rethink the institution of the contemporary family in a way that is responsive to emerging realities. We must begin to think of family policy in terms of the functions we want the family to perform and to leave behind our obsession with form. We should establish a system of sanctions and rewardsthat reflects the functions society should protect and encourage through social andeconomic subsidies. Our meager and sporadic family policies fail to facilitate or tosupport families as they struggle to fulfill their expectations and responsibilities. Unlike other industrialized democracies we have no well-defined notion of collectiveresponsibility for inevitable dependency—lacking are basic income guarantees,comprehensive publicly assisted day care, universal health care coverage, and othersocietal structures and institutions to help shoulder caretaldng burdens. In fact, recent welfare reforms resort to the privatized solutions of marriage or child supportas the answer for myriad societal problems, including child poverty.

The Public Role of the Private Family
In attempting to analyze the tenacity of the sexually affiliated or marriage-based notion of family, we must consider the structural position of the family.In this assessment, we must surrender our preoccupation with the roles of individuals within the family and concentrate on the institution in relation to thestate. The relevant questions are: What is the role of the family as a social institution? How does it interact with the state and how does this interaction reflect the ideological underpinnings of the structure? It is important in this regard to remember that the family is first and foremost a social institution. Assuch it is defined and given social content by significant systems of belief orknowledge with coercive potential exceeding that of law. In this regard, thefamily as an institution embedded in social understanding should be under-stood as resistant to redefinition.55

THE FAMILY IN SOCIETY

Within the variety of extralegal cultural and social systems that shape our beliefsabout families there are certain core concepts or “metanarratives”56 that predommate and affect law, as well as shape and influence reform. Two interrelatedmetanarrafives about the American family direct current social policy and limitpossible policy initiatives that would help functioning, nontraditional families.The first is that family has a “natural” form—husband, wife and child (the nuclearfamily)—built around a foundational sexual affiliation reinforced by reproductivebiology. This natural family purportedly predates the state; it is also viewed as acomplement to the state, essential to the state’s very existence.The second metanarrative is that of the private family—a unit entitled to protection from the state. Freedom from state intervention is conferred as a“reward” for fulfilling societal and political expectations that the family is the
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natural repository for inevitable dependency. The private family is the social in

stitution that is relied upon to raise children and care for the ill, the needy, and

the dependent. Ideally it performs these tasks as a self-contained and self-suf

ficient unit without demanding public resources to do so. In the societal divi

sion of labor among institutions, the private family bears the burden of depen

dency, not the public state. Resort to the state is considered a failure. By

according to the private family responsibility for inevitable dependency, soci

ety directs dependency away from the state and privatizes it.

As with individual autonomy and self-sufficiency the notion of the private

family has important ideological and political currency. As an ideological con

struct, the private family masks the universal and inevitable nature of dependency

and allows the public and government officials to frame rhetoric in terms ideal

izing capitalistic individualism, independence, self-sufficiency, and autonomy.

Significantly, the ideals of self-sufficiency and autonomy operate on two levels:

they construct the ideal family as well as the ideal individual within our culture.

Applying the ideal of self-sufficiency and autonomy to the private family is as un

realistic as applying it to individuals. Private families receive many hidden direct

and indirect subsidies through tax, inheritance, marriage, and other laws. Em

ployer contributions to health and life insurance policies are not counted as in

come (and hence are not taxed as income)57; interspousal transfers are not taxed

as gifts58; imputed income—domestic labor—is not included as income although

the wage earner benefits from it.59 (Meanwhile, the home-worker receives neither

compensation nor pension benefits for her tasks.) Middle-class deductions, such

as that for interest paid on mortgage debt6° or certain child-care expenses,6’ are

considered appropriate even though they remove income from the taxable pooi.

One rallying cry in favor of welfare caps was that welfare recipients should not

receive extra benefits if they had additional children when private families qual

ified for no such subsidy. Missing from the attack was the realization that for each

additional child, private families receive a tax deduction worth considerably more

than the pittance typically given to welfare mothers who have more children.

The two metanarratives—that of the natural family and that of the private fam

ily—are composed of interdependent assumptions that reinforce one another on

an ideological level and perversely interact with one another. The result is the

continuation of gender inequality. The tasks assigned the private family mandate

that burdens or costs associated with dependency be allocated among family

members, and this allocation is gendered. In other words, our perception of the

family as a social institution facilitates the continuation of gendered role divisions

and frustrates the egalitarian ideal.

Disciplining Deviant Women

The very definition of single motherhood as an independent and significant so

cial problem, as well as the nature and direction of suggested remedies for the

I



Masking Dependency
225

“crisis,” show the strength of the natural and private family concepts in tandem.Under the ideal system, private families need economic resources, and theirmembers need nurture. The head of the household “naturally” supplies his family’s economic needs; his wife, the adult “naturally” dependent on her husband’seconomic provisions for her household work, supplies the caretaking. The reformobjective for single-mother families—whether divorced or never married—is toreconstitute the natural family; this is to be achieved by bringing (back) the maleto properly privatize dependency. Strikingly central to all family and welfare reforms is the image of male as head of the household. Widespread single motherhood has made it impossible to continue to respond to dependency within theconfines of our family ideology. Single motherhood presents strong evidence thatthe nuclear family paradigm has failed; it illustrates that the private-natural family is no longer viable as the sole, or even primary, institutional response to dependency.62
In constructing the problems presented by, as well as the solutions for, both thenever-married mother and the divorced mother, the absence of a male is assumedcentral. The male presence in the form of economic support is induced by conferring “rights” over children. The vision is that male discipline and control canmake the family whole in some mystical sense. The economically viable male becomes a vehicle for social policy: “he” is the universal answer, the means offeredfor resolving the problems of poverty and despair. Consequently, it is hoped thatconducting paternity proceedings and forcing fathers to pay child support will a!leviate poverty. Both divorce and welfare reforms attempt to reconstitute the natF oral family, by bringing the father into the picture through an economic and disciplinary connection reminiscent of the traditional male role in the hierarchicalp private family.63 Patriarchy is thus reasserted and modified to meet new social realities.

Further consideration of the circumstances in which the private-natural familyfails will illuminate the previous abstractions. The current economic circumstances make it unlikely that marriage will resolve the problems of most poorwomen and children. Unemployment, “downsizing,” and the change from a manufacturing to a service economy have eroded the wage scale for many men.64 Inaddition, the flight of businesses to suburbs makes finding jobs harder for urbanworkers who are unable to make the commute.Even if economic patterns do not create insurmountable obstacles to using marriage as the solution for poverty, significant changes in the way we define familybehaviors and aspirations will have an impact. One set of difficulties is presentedby the widespread acceptance of the egalitarian family among elites. The secondF set of problems is found in the sense of crisis surrounding the increased number ofwomen_from all classes and races, resulting from either our high divorce rate orbecause they never married in the first place—who become single mothers.65As an articulated ideal, the egalitarian family is imposed on existing couplebased family units, and it generates tensions insofar as one goal to be attained by
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the partners is equality in the marketplace. Equality as an ideal has developed in
a society that rewards and values market work, and feminist theory has reflected
this. Mothering and other family work is to be “managed” so women are free to
develop their careers. Attempts to achieve equality in the public sphere, particu
larly in the market, however, leave the two-parent family as an institution poten
tially without available caretakers.66

The never-married or divorced single-mother case presents a version of the
same dilemma. Without a designated “partner,” if the mother devotes her time to
market work in order to support her child no one will be available to perform her
caretaker role. If she fulfills her culturally assigned obligations by sacrificing her
career to bear the burdens of dependency, as a single mother without a wage
earner to support her, she will starve unless she goes begging to the state. In any
event her family has not dealt with its dependencies privately.

Both of these situations reveal the latent gender implications embedded in the
private family. The task assigned the private family—its societal role as the pri
vate repository of inevitable dependency—mandates two parents and some form
of role differentiation and division. Given these demands, the family will assume
the traditional natural form almost inevitably. This family seems destined to be
gendered and unequal.

Of course, the rhetorical resolution for the potential diLemma that there will be
no caretaker in the egalitarian coupled family has been to “share” caretaking.
Rhetoric aside, empirical information indicates that sharing is not taking place.
The figures are overwhelming; little has changed in terms of who does domestic
labor, and this is typically true regardless whether or not both partners work.67
Hence, women must either give up the hope for equality or hire other women at
(typically) meager wages to carry the burdens of dependency for them. In either
case, some woman’s labor is appropriated for necessary caretaldng and un- or
undercompensated even within the charade of the egalitarian marriage.68

In instances where it is necessary to compromise one spouse’s career for care-
taking, economic incentives guide the choice between marital partners. Equality
fictions in the family may abound, but continuing market inequalities typically
ensure that when there is a need for a family member to accommodate caretak
ing by forgoing market time, the efficient caretaker will be the lesser earner, usu
ally the woman.69 In addition to this economic channeling, centuries of social
and cultural conditioning shape the way women understand and exercise their
“choices” in defining their family role.7° Family failures with regard to children,
evidenced in even minor deviations from an unattainable ideal, are most likely
placed at a mother’s feet.7’ Working mothers elicit fears that generations of chil
dren will be abandoned to neglect and the horrors of day-care regimentation and
abuse.

In the case of single mothers—whether divorced or never married—the
inadequacies of the private family are incapable of resolution by pretenses to
ward equality within the nuclear unit. These families are beyond that paradigm
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and are consequentially stigmatized and demonized. Single-mother families are
consistently designated “deviant” and “pathological.”72 Ignoring evidence indi
cating that poverty, not family form, causes harms, policymakers identify sin
gle mothers as the cause of crime, poverty, and societal decadence.73

On a policy level, the rhetoric currently surrounding never-married mothers
tragically obscures the magnitude and dimensions of the economic deprivations
that make it difficult for any women outside of the patriarchical family (and many
within it) to raise their children.74 Rather than addressing the needs of existing
caretakers, legislators compete to concoct disincentives for single motherhood to
punish women for reproducing and incentives designed to push mothers to create
a nuclear family.

A Claim for Justice

When a woman becomes a mother she performs a valuable societal function. She
is reproducing to the benefit of the state, the workforce, and the family. The sig
nificance of her task historically has been the justification for subjecting her as
“mother” to state power. She is supervised and judged according to standards that
do not apply to other citizens. The behavior of mothers is regulated through the
companion normative systems of law and family ideology. If mothers are found
wanting, they may be punished. This is particularly true for poor and single
mothers, but all women as mothers fisk intervention and subjugation based on
their status. State-imposed supervision and control of mothers, and the corre
sponding sacrifice of privacy, should form the basis for an entitlement to justice
by mothers—a claim for the resources to perform the tasks society demands of
them.

Of course, my conclusion is not so simple to implement. Our societal sense of
what constitutes “justice” for families as social entities, as well as our conclusions
about what is “just” in the face of interfamilial conflicts, are formulated in the
context of existing, historically legitimized power relations. Our definition and
acceptance of the nuclear family as a legal and, perhaps, to a somewhat lesser ex
tent, a social institution, and the acceptance of assigned roles to individual fam
ily members reflect the contemporary (and temporal) resolution of struggles for
power and dominance.75

Conversely, our experience of “power” is filtered through our perception of
“justice.” Justice legitimizes and condones what might otherwise be viewed as
inappropriate coercive maintenance of certain traditional family forms and ex
pressions of individual power within families. Society’s sense of justice cur
rently allows some politicians to condemn alternatives to the preferred family
arrangement as deviant and to propose subjecting them to exercises of state
power that would not typically be condoned if directed toward traditional enti
ties. Intrusion and supervision are justified because of the deviation from state
norms. At the same time, families that are in conformity with state standards are
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empowered. We perceive that their conformity has justly earned them a right to

protection and privacy.
Justice, as a normative conclusion, reflects a particular ideological position. A

particular ideology is tested through the interaction of power (or institutions of

power, such as law) and prevalent concepts of “justice.” For this reason, it is ar

tificial and inappropriate to separate the concept of justice from that of power or

ideology.76 Appreciating these grand theoretical concepts and understanding their

implications in society mandate appreciating and understanding the way they af

fect and influence each other.

In the context of policy development regarding single mothers, the law as

“power” and the reform rhetoric as justice” (or justification) intersect and rein

force each other to portray nonconforming social behavior as behavior in need of

punishment, supervision, regulation, containment, and control. Disciplining

women is understood to be necessary and appropriate. Traditional family struc

tures and individual roles are perceived as necessary and therefore “neutral” and

just.” Unequal allocations of major societal resources (including both cultural

and economic capital) to subsidize existing nuclear families are justified by the

dominant family ideology.
The subsidized nuclear family unit, mischaracterized as “self-sufficient” and

“independent,” is held out as the ideal norm. The subsequent apparently success

ful performance of this class of families furthers the ideology of the independent

family and masks or distorts the universal and extensive nature of dependency in

society. Their subsidized existence solidifies the notion that successful families

manage dependency without resorting to the state.

Challenges to the justness of formulating and implementing state family pol

icy around a model that conforms neither to the way in which a great number of

Americans live their lives, nor to the dictates of its own rhetoric, have not been

successful.77 In fact, deviant intimate entities—those families that are poor (or

fail to conform to the nuclear model)—are relegated to a separate, stigmatized set

of subsidies, increasingly punitive in nature and in implementation. These de

pendent families are vilified in public discourse and provided with “incentives”

to replicate the ideal model.
One concrete manifestation of the injustice of our policies is found in the

highly pronounced gendered poverty gap in the United States. American

women are much more likely to be poor than are American men.78 A recent

study indicates that American women are 41 percent more likely to live in

poverty than are American men.79 By contrast, poverty is more “equally” ex

perienced in countries like the Netherlands and Italy.8° Marriage equalizes the

ratio—poor couples share meager resources, but one prominent factor lifting

women to the level of males who are better off is the availability of govern

ment benefits. In the Netherlands, for example, there is a low overall poverty

rate, and an almost nonexistent gender poverty gap, due to the generous wel

fare system.8’
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The approach in this country must change and those women who are caretakers must be given a right to resources to enable them to perform the tasks we demand of them. The concept of justice must be reformulated so that punitive andmean-spirited laws designed to discipline women and children into patriarchy areseen as inappropriate. Transforming justice requires an attack on the underlyingideology that valorizes the nuclear family. A reformulated vision of justice wouldrelate to the empirical needs of society, accepting and accommodating the inevitability of dependency and recognizing the claim of caretakers for resourcesnecessary to accomplish their nurturing tasks.
for too long and for too great an extent, family policy in this country has beenfashioned to further the nuclear family ideal. Policy based on the traditional family unit fosters the assumption that the maintenance of intimacy (including everything from contraception to responsibility for the day-to-day care of children) isprimarily a “private” task.
It is essential for feminists to point out consistently that without substantial rethinking of the concepts underlying patriarchy—such as that of the private-natural family—the condition of women is unlikely to improve significantly.Without such rethinking it will be a bleak future for women and those inevitabledependents for whom we care.

NOTES

I would like to thank Sara Velazquez and Susarmah J. Braffman for their invaluable assistance on the final draft of this chapter. This chapter reflects many themes set forth inMartha Albertson Fineman, The Neutered Mother The Sexual Family and Other TwentiethCentury Tragedies (New York: Routledge, 1995).
This chapter originally appeared in Virginia Law Review 81, no. 8 (November 1995):. 2181—215. Copyright © 1995 by Virginia Law Review Association. Reprinted by permission of the publisher, Virginia Law Review Association.1. See infra Part ll.B.
2. Long ago, in Maynard v. Hill, 125 U.S. 190 (1888), the U.S. Supreme Court characterized marriage as “the most important relation in life” (Ibid., 205), and as “the foundation of the family and of society, without which there would be neither civilization norprogress” (Ibid., 211). In Meyer v. Nebraska, 262 U.S. 390 (1923), the Court recognizedthat the right “to marry, establish a home and bring up children” is a central part of the liberty protected by the due process clause (Ibid., 399).3. We see this, for example, in census figures where a person living alone is designateda household. See Terry Lugaila, U.S. Department of Commerce, Series P-23, No. 181,“Households, families, and Children: A 30-Year Perspective” (Washington: U.S. Department of Commerce, 1992), 14. In contrast, a family is defined as a “group of two or morepersons related by birth, marriage or adoption residing together” (Ibid.). It is interesting toflote that this bureaucratic definition fully incorporates all of the types of families thatmany American politicians are attempting to marginalize. for a multicultural economic
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study of households, past and present, see generally Gary S. Becker, A Treatise on the
Family (enlarged ed. 1991).

4. In Lester v. Lester, 87 N.Y.S.2d 517 (NY. Fam. Ct. 1949), Justice Panken stated:

Man enters a marital relationship to perpetuate the species. The family is the result of marital re
lationship. It is the institution which determines in a large measure the environmental influences,
cultural backgrounds, and even economic status of its members. It is the foundation upon which
society rests and is the basis for the family and all of its benefits. (Ibid., 520)

See also June Carbone, “Income Sharing: Redefining the Family in Terms of Community,”
Hotis. Law Review 31(1994): 359, 398 (recognizing the historical “insistence on the tra
ditional family as the sole permissible locus of childrearing”).

5. Some of these stigmatizing terms are currently used in the political debates over wel
fare reform. See fineman, Netttered Mothe,; Sexual Family, chapter 5.

6. This trend is evinced by the growing number of women who will never marry. See
Arthur I. Norton and Louisa F. Miller, “Marriage, Divorce, and Remarriage in the l990s”

• (Washington, D.C.: Bureau of the Census, U.S. Department of Commerce, 1992), 1—4
(indicating a significant drop in the number of women who ever marry). For example, from
1975—1990, the number of women aged twenty to twenty-four who ever married dropped
from 63 percent to 38 percent; for ages twenty-five to twenty-nine, the percentage dropped
from 87 percent to 69 percent; for ages thirty to thirty-four, from 93 percent to 82 percent;
and for ages thirty-five to thirty-nine, from 96 percent to 89 percent) (Thid., 3).

7. for enlightening discussions of the public/private sphere, see Nancy F. Cott, The
Bonds of Womanhood: “Woman ‘s Spheres” in New England, 1780—1835 (New Haven,
Conn.: Yale University Press, 1977); frances E. Olsen, “The Family and The Market: A
Study of Ideology and Legal Reform,” Harvard Law Review 96 (1983): 1497; Nadine
Taub and Elizabeth M. Schnieder, “Women’s Subordination and the Role of Law,”
reprinted in The Politics of Law: A Progressive Critique, ed. David Kairys, 2d ed. (New
York: Pantheon, 1990), 150; see also Sylvia A. Law, “Rethinking Sex and the Constitu
tion,” U,tiversity of Pennsylvania Law Review 132 (1984): 955 (describing women’s sub
servience to men both in the workplace and the domestic sphere and arguing that to
achieve a “stronger constitutional concept of sex-based equality” an acknowledgment of
biological differences between men and women is in order).

8. See generally Carbone, note 4 (discussing societal and economic pressures on women
to marry and surveying studies demonstrating that as more women have entered the job
market, marriage rates have gone down); Reva B. Siegel, “Home as Work: The first
Women’s Rights Claims Concerning Wives’ Household Labor, 1850—1880,” Yale Law
Journal 103 (1994): 1073 (detailing the move toward increased female labor participation).

9. Diana Hochstedt Butler quotes a Republican presidential hopeful as saying: “Al
most every problem we have in this society can be attributed to the breakdown of the mar
riage-based, two parent family” (Diana Hochstedt Butler, “Romanticizing the family,”
Baltimore Sun, May 26, 1995, 19A). The Religious Right similarly embraces this belief in
the need to return to traditional family values as a response to societal problems. They
have most recently demonstrated this through their support of the “Contract with the
American family” (Ibid.).

Ralph Reed, executive director of the Christian Coalition and sponsor of the “Contract with
the American Family,” also attributes problems in society to cultural changes. He has stated:
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What ails America isn’t just its budget is out of balance, or just that its taxes are too high, or justthat it isn’t creating enough jobs a the culture, it’s values, it’s a coarsening of the culturalenvironment. It’s a break-up of the family, and these are the things that we want to see addressed. (MttcNeit/Lehrer Newshour [PBS television broadcast, September 11, 1995])
10. Charles Murray, Newt Gingrich, and the Republican Contract with America urgethat if mothers cannot care for their children, primarily because they are poor, the childrenshould be removed from them and placed in orphanages. See, e.g., Charles Murray, “TheComing White Underclass,” Wall Street Journal, October 29, 1993, A14; Dennis B.Roddy, “The War on Welfare; Legislators Sing the Praises of Orphanages, foster Homes,with Little Mention of the Cost,” Pittsburgh Post-Gazette, January 29, 1995, Al,Generally, advocates for children, professional and nonprofessional, are appalled at thissuggestion. See Jenny Dean, “The Modem Orphan,” St. Petersburg Times, January’ 29,1995, IA (“[Children’s advocacy groups] were outraged by the notion that mothers wouldhave to give up their children simply’ because they were poor”). Dean describes orphanagessuch as The Children’s Home and Boys’ Town in Florida as places “where children end upafter they have failed in foster families” (Ibid.). What these children need, according tochild welfare experts, is a “safe, stable family” (Ibid.); see also Lynn Benson, “Dysfunctional Speaker?” Star Tribune, February 4, 1995, 16A (reader ]etter) (urging that it is wrongto remove children from their homes only because their parents are poor). Some in the media, holding a similar view, have investigated the past and current history of orphanages andchildren’s homes in this country. See, e.g., Rachel L. Jones, “Talk of Orphanages Collideswith Grim Realities,” Pittsburgh Post-Gazette, December 25, 1994, AlO. Jones describes achild at the New England Home for Little Wanderers, where “the majority [of children]must be medicated to cope with reality” (Ibid.). Jones’s research has convinced her that the“cozy, poignant, drug-free, bruise-free fantasy of orphanages” is outdated (Ibid.). Shequotes the executive director of the New England Home for Little Wanderers expressing hisagreement: “If they do exist, I have no idea where” (Ibid.). Jones also interviewed NanDale, executive director of Children’s Village in Dobbs Ferry, New York, who stated: “Inno way am I saying that a group home is better than a family. . . But we’re being pushedto send kids back into horrifying situations in the name of family preservation.” Da]e continued: “The orphanage talk is just the government reneging on its promise to every citizenthat it will provide a safe, decent place to raise their kids. It’s the easy way out” (Ibid.); seealso John Milne, “Home for Youths Teaches an Ethic of Love, Albeit at a Heftier AnnualCost,” Boston Globe, December 18, 1994, 85. Mime describes some success stories at theGood-Will Hincidey Home, which cares for approximately eighty-nine children. The coststhere are $24,000 per year per child, Mime notes that at this time, 460,000 children are being cared for outside the home, up from 300,000 in 1987 (Ibid.). Dennis Roddy describes

the success story of one child who was taken from the South Bronx and placed in an insti
tution. The child became a high-school football star and was expected to graduate from col
lege in the near future (Roddy, supra, Al). The institution is considered to be moderately
priced, but the price tag for the success—well worth it, of course—was $200,000 (five years
in the institution for $173,000 and foster care at $10,945 per year) (Ibid.). This is roughly
SiX times the national average of $1,584 paid annually for Aid to Families with Dependent
Children (AFDC) (Ibid.). But see Brian R. foltz, “Don’t Look Only at Short-Term Costs of
Caring for At-Risk Children,” Pittsburgh Post-Gazette, February 19, 1995, E2 (arguing that
even at $200,000, successful prevention is a bargain).
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A Time/CNN survey found, however, that 72 percent of respondents (including two

out of three Republicans) oppose orphanages (Mime, supra, 85). Fred Taylor, executive

director of the nonprofit For Love of Children (FLOC), presents a historic view of or

phanages in the District of Columbia (Fred Taylor, “Boys’ Town? D.C. Can Do Better,”

Washington Post, February 19, 1995, Cs). From 1948 to 1973, the number of children

at Junior Village grew from 30 to over 900, “sometimes three to a bed” (Ibid.). This ex

pansion was largely the result of welfare reform that between 1962 and 1965 dropped

4,000 women and children from the District of Columbia’s welfare rolls and caused the

population of Junior Village to quadruple to over 900. Taylor notes that “the adult sur

vivors of that experience speak with intense anger and regret of those lost years”

(Ibid.). He goes on to present another, more humane approach to the admittedly diffi

cult problems we face with our nation’s children, recommending building family and

community with the “better use of both government and untapped community re

sources” (Ibid.).
11. One indication of this is the New York Times analysis that blamed Sweden’s current

fiscal difficulties on its expansive welfare structure (Richard W. Stevenson, “A Deficit

Reigns in Swede’s Welfare State,” New York Times, February 2, 1995, Al). This subtly

biased article reflects that even a liberal paper may view more socialistic governments

negatively. The article cast reported Swedish budgetary problems as vindication of anti-

big government attitudes, capitalism, and the puritan work ethic. But see Erik Rhodes,

“Sweden’s Social Policies Put Us to Shame,” New York Times, February 10, 1995, A28

(letter to the editor) (criticizing Stevenson’s article as an unfair portrayal of the Swedish

welfare system and the Swedes themselves).
12. For a discussion of the historically gendered nature of the family with respect to

child custody, see Martha I. Fineman and Anne Opie, “The Uses of Social Science Data

in Legal Policymaking: Custody Determinations at Divorce,” Wisconsin Law Review

(1987): 107, 111—12.
13. The state will provide assistance if the family falls below the governmentally de

fined standards of self-sufficiency and independence that are part of the family ideology

in our culture.
14. See, e.g., David Popenoe, “Parental Adrogny; Sex Differences in Parenting,” Soci

ety (September 1993): 5, 9 (“It should be recognized, of course, that the parenting of young

infants is not a ‘natural’ activity for males”).

15. See Lugaila, note 3. In 1960, the census counted 53 million households; in 1990 the

figure was 93 million (Ibid., 15). (The term household refers to one or more people who

live together. Nonfamily households are those in which the person lives alone or with one

or more unrelated people.) In 1960 married couples comprised 75 percent of the family

households; in 1990, the figure was down to 56 percent. Conversely, the number of non-

family households rose from 15 percent in 1960 to 29 percent in 1990 (Ibid.); see also

Constance Sorrentino, “The Changing Family in International Perspective,” Monthly Lab

Review (March 1990): 41 (documenting a decline in the size of families and a move away

from the nuclear family form).
16. In 1960, 4.3 percent of men and 8.7 percent of women lived alone (Lugaila, note 3,

at 15). By 1990, those numbers had increased to 9.7 percent and 14.9 percent, respectively

(Ibid.); see also “How We’re Changing: Demographic State of the Nation: 1993,” Speci

Studies Series, P-23, No. 184 (Washington, D.C.: Bureau of the Census, U.S. Department

of Commerce, February 1993) (stating that single-person households comprised apprOXl

mately one-quarter of all households in 1989).
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17. The Bureau of the Census estimates that half of all marriages entered into since 1970could end in divorce, with the majority of the parties remarrying (Lugaila, note 3, 8). Approximately 25 percent of families were single-parent families in 1990 (Ibid., 36). In 1960, 8.0 percent of children lived with only their mother, 1.1 percent lived with only their father; and 3.2percent had some other type of living arrangement (Ibid.). By 1990 these figures were 21.6percent (mothers), 3.1 percent (fathers), and 2.7 percent (other) (Ibid.). The number of whitesingle-parent families increased from 7.1 percent to 19.2 percent; the number of African-American single-parent families increased from 21.9 percent to 54.8 percent (Ibid., 37). In1990, 22 percent of white single-parent families had a never-married parent; for African-American families the number was 53 percent, and for Hispanics, 37 percent (Ibid., 21). Fordata on the growing numbers of educated, middle-class single mothers, see infra note 54.18. Households comprised of married couples living with their children declined from44.2 percent in 1960 to 26.3 percent in 1990, and other families with children increasedfrom 4.4 percent to 8.3 percent. See Lugaila, note 3, 15. The percentage of married couples without children remained approximately the same at around 30 percent (Ibid.).19. In 1990, in approximately 70 percent of two-parent families with children, both parents worked (Lugaila, note 3, 42). In 27.5 percent of the families, both parents worked full-time; in 30 percent the husband worked full-time, the wife less than year-round full-time;in 21 percent the wife worked only in the home; and in 21 percent the husband worked lessthan full-time (Ibid., 43).
20. See, e.g., lamar Lewin, “Poll of Teen-Agers: Battle of the Sexes on Roles in Family,” New York limes, July 11, 1994, Al, B7 (relating results of a survey finding that overhalf of teenage girls polled would consider single parenthood, and an overwhelming numher were more committed to having a successful career than making a marriage).21. Reynolds v. United States, 98 U.S. 145, 165 (1878); see also Loving v. Virginia, 388U.s. 1, 12 (1967) [quoting Skinner v. Oklahoma, 316 U.S. 535, 541 (1942) (“Marriage isone of the ‘basic rights of man,’ [sic] fundamental to our very existence and survival”)].The foundational role of marriage was eulogized by Judge Robert Bork: “The reason for“ protecting the family and the institution of marriage is not merely that they are fundamental to our society but that our entire tradition is to encourage, support, and respectthem” (Franz v. United States, 712 E2d 1428, 1438 [D.C. Cir. 1983] [Bork, J., concurringin part and dissenting in part]). More recently, Justice O’Connor, ruling that states couldnot prevent prison inmates from marrying while incarcerated, echoed this thought:

Marriages . . . are expressions of emotional support and public commitment. These elements arean important and significant aspect of the marital relationship. In addition, many religions recognize marriage as having spiritual significance;. . . the commitment of marriage may be an exercise of religious faith as well as an expression of personal dedication. . . . Marital status often
is a precondition to the receipt of government benefits (e.g., Social Security benefits), propertyrights (e.g., tenancy by the entirety, inheritance rights), and other, less tangible benefits (e.g., legitimation of children born out of wedlock). (Turner v. Safley, 482 U.S. 78, 95—96 [1987])
22. See, e.g., Carol B. Stack, All Our Kin: Strategies for Survival in a Black Communit (New York: Harper and Row, 1974) (explaining the difference between kin and bloodrelationships among poor urban African Americans); Patricia Hill Collins, “The Meaning

of Motherhood in Black Cukure and Black MotherfDaughter Relationships,” Sage (fall1987): 3 (discussing the role of family networks in African American child-rearing).23. See, e.g., Frances K. Goldscheider and Linda J. Waite, New families, No Families?The Transformation of the American Home (Berkeley: University of California Press,
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1991), 16—19, 67—72 (charting the rise in “nonfamily” living by young adults since the
1950s and its effect on family structure); Amy Swerdlow, Renata Bridenthal, Joan Kelly,
and Phyllis Vine, Families in Fttrr, rev. ed. (New York: Feminist Press at The City Univer
sity of New York, 1989) (exploring alternative family structures); Kath Weston, Families We
Choose: Lesbians, Gays, Kinship (New York: Columbia University Press, 1991); Mary P.
Treuthart, “Adopting a More Realistic Definition of ‘Family,” Gonz. Law Review 26
(1990—1991): 91, 97 (asserting that “many people subscribe to a broader definition of fam
ily than the definitions utilized by most courts and legislatures”).

24. See note, “Looking for a Family Resemblance: The Limits of the Functional Ap
proach to the Legal Definition of Family,” Han’ard Law Review 104 (1991): 1640 (here
inafter “Looking for a Family Resemblance”) (discussing problems with the functional
conception of family as applied to homosexual couples and other nontraditional families);
see also Craig A. Bowman and Blake M. Comish, note, “A More Perfect Union: A Legal
and Social Analysis of Domestic Partnership Ordinances,” Columbia Lan’ Review 104
(1992): 1164, 1186—95 (discussing recent proposals for legally recognized domestic part
nership agreements). But see generally Nancy D. Polikoff, “We Will Get What We Ask
For: Why Legalizing Gay and Lesbian Marriage Will Not ‘Dismantle the Legal Structure
of Gender in Every Marriage,” Virginia Law Review 79 (1993): 1535 (arguing against gay
and lesbian demands for access to marriage because of the need to challenge the assump
tions inherent in the institution of marriage and family).

25. See, e.g., Katharine T. Bartlett, “Rethinking Parenthood as an Exclusive Status: The
Need for Legal Alternatives When the Premise of the Nuclear family Has Failed,” Virginia
Law Review 70 (1984): 879, 944 (criticizing continued reluctance of the law to recognize
psychological parent—child relationships that arise outside the nuclear family); Kris
Franklin, note, “A Family Like Any Other Family’: Alternative Methods of Defining
family in Law,” New York University Review ofLaw and Social Change 18 (1990—1991):
1027, 1062—64 (advocating reformulation of legal definition of parenthood to reflect ex
isting pluralities of family types); “Looking for a Family Resemblance,” note 24, 1640 (as
serting that “the traditional nuclear family is rapidly becoming an American anachro
nism”).

26. For an interesting example of this practice, see Sherry R. Anderson and Patricia
Hopkins, The Feminine Face of God: The Uifolding of the Sacred in Women (New York:
Bantam, 1991), 211—13 (describing Maya Angelou’s practice of choosing sisters by mak
ing an agreement with the chosen sister, discussing the new bond with family members,
and forging a family commitment).

27. One of the most entrenched notions about marriage is that it is reserved exclu
sively for a commitment between one man and one woman. Most state statutes, explic
itly or implicitly, limit marriage to “a male and a female.” E.g., Ariz. Rev. Stat. Ann. sec.
25—125 (1991); Fla. Stat. Ann. sec. 741.04 (West 1986); Ga. Code Ann. sec. 19-3-30
(1991); Idaho Code sec. 32-201 (Supp. 1995) (effective January 1, 1996); Utah Code
Ann. sec. 30-1-2(5) (1995). For a brief period in 1993, many gay and lesbian couples
hoped this would change when the Hawaii Supreme Court held that strict scrutiny analy
sis would be applied to the question of whether the state’s male/female marriage require
ment constituted sex-based discrimination against homosexuals by prohibiting exercise
of their civil right to marry. Baehr : Lewin, 852 P.2d 44 (Haw. 1993). To uphold the
statute, on remand, the state would be required to demonstrate that the sex-based classi
fication was justified by compelling state interests (Ibid., 67). Responding to this ruling,
the Hawaii legislature quickly amended the law to require that marriage be a union “only
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between a man and a woman.” Haw. Rev. Stat. sec. 572—7 1 (Supp. 1994). The legislature
made the following findings:

SECTION 1. Legislative findings and purpose. The legislature finds that Hawaii’s marriage II
censing laws were originally and are presently intended to apply only to male-female couples,
not same-sex couples. This determination is one of policy. Any change in these laws must come
from either the legislawre or a constitutional convention, not the judiciary. The Hawaii supreme
court’s recent plurality opinion in Baehr s Lesvin, 74 Haw. 530, 852 P.2d 44(1993), effaces the
recognized tradition of marriage in this State and, in so doing, impennissibly negates the con
stitutionally mandated role of the legislature as a co-equal, coordinate branch of government.
(1994 Haw. Sess. Laws, Act 217, sec. 1)
28. In contrast, married people receive favorable treatment through estate and gift tax

laws. 26 U.S.C. 2056, 2523 (1988). But see David 1. Roberts and Mark J. Sullivan, “The
Federal Income Tax: Where Are the Family Values?,” Tax Notes 57 (October 26, 1992):
547, 548—50 (outlining sections of the tax laws that penalize certain married people).29. See Fineman, Neutered Mothe, Sexual Family, chapter 5.30. When Charles Murray first began his crusade, many people, including feminists
and politicians, dismissed him as ultraconservative, too radical even for the ultra-right. To
day his punitive ideas are being adopted by Congress and the states. He is one of the most
vicious commentators on the increased rates of single motherhood, blaming it for all the
ills of society: “Illegitimacy is the single most important social problem of our time—more
important than crime, drugs, poverty, illiteracy, welfare or homelessness because it drives
everything else” (Murray, note 10, A14). In this article, Murray urged that aid to unmar
ried mothers be terminated; then if the community fails to come to their aid, the children
could be placed into orphanages (Ibid.). For a more extensive discussion of the demo
nization of single mothers and a critique of the characterization of them as the cause of all
current social ills, see fineman, Neutered Mothe, Sexual Family, chapter 5.31. According to one published report, House Speaker Newt Gingrich’s verbal at
tacks are carefully calculated (Rupert Cornwell, “Newt Inflates His Word Power,” In
dependent (London), February 4, 1995, 10). In 1990 Gingrich’s staff circulated a hand
book called Language, A Key Mechanism of Control, which suggests, on the one hand,
words that should be used, and, on the other hand, words that should be avoided (Inid.).
Half of the entries are “optimistic positive governing words”; the other half are “con
trasting words.” Contrasting words include terms such as “pathetic, ““‘sick, ““lib
eral, ““traitor,” and “hypocrisy,” to be used in describing “an opponent, his record,
his proposals and his party” (Ibid.) (quoting Newt Gingrich, Language, A Key Mecha
nism of Control). To describe spending cuts, Frank Luntz, Newt Gingrich’s pollster,
suggests targeting “bureaucrats,” not “programmes”; “charities are OK; orphan
ages are not” (Ibid.).

32. The image of the “Welfare Queen” is just one example of this distortion. Others
include the assertion that the typical woman on welfare has numerous children, primarily
to receive benefits. In reality, the birth rate for these women is essentially the same as for
the typical American family. See Mimi Abramovitz and Fred Newdom, “Women on Wel
fare—Myths and Realities, Resource: Women, Work and Welfare” (The Women’s Re
Source Center of New York, Inc., New York, New York) Newsletter, January 1995, 8 (Stat
ing that “the typical welfare family is comprised of a mother and two children, slightly
less than the size of the average family in the United States”). Studies demonstrate that
the birth rate among women on welfare is uurelated to the amount of assistance available.
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In 1994, seventy-six leading researchers concluded that AFDC is not a principal factor af

fecting out-of-wedlock births.

Most research examining the effect of higher welfare benefits on out-of-wedlock childbearing

and teen pregnancy finds that benefit levels have no significant effect on the likelihood that

black women and girls will have children outside of marriage and either no significant effect,

or only a small effect, on the likelihood that whites will have such births. . . The evidence sug

gests that welfare has not played a major role in the rise in out of wedlock births. (Mark Green

berg, Center for Law and Social Policy, “Contract with Disaster, The Impact on States of the

Personal Responsibility Act” [November 1994], 4 [quoting “Welfare and Out of Wedlock

Births: A Research Summary” (June 23, 1994)])

Another myth contributing to the anger and hostility of the middle class toward welfare re

cipients is that welfare is a significant part of the budget. Actually, AFDC accounts for ap

proximately 1 percent of the federal budget (Marlene Andrejco, “A New Contract Is Needed

That Will Favor the Poor and Combat Poverty,” Pittsbttrgtz Post-Gazette, May 11, 1995, A 18).

We further demonize these women by promoting the idea that they are lazy and do not

want to work. Not true. The fact is that both the states and the federal government have

tried many work programs in the past, most of which have failed through no fault of the

welfare participants. For example, Christopher Jencks and Kathryn Edin note:

The essence of the so-called “welfare trap” is not that welfare warps women’s personalities or

makes them pathologically dependent, though that may occasionally happen. The essence of the

“trap” is that while welfare pays badly, low-wage jobs pay even worse. Most welfare mothers

are quite willing to work if they end up with significantly more disposable income as a result.

But they are not willing to work if working will leave them as poor as they were when they

stayed home. (Christopher Jencks and Kathryn Edin, “The Real Welfare Problem,” American

Prospect I, no. 31 [1990]: 43—44)

See also Mimi Abramovitz, “Why Welfare Reform Is a Sham,” The Nation, September 26,

1988, 221, 246 (stating that although California officials acknowledged that graduates of

a training program, to stay off welfare, needed to earn a minimum of $11.00 per hour, they

were averaging only $6.50 per hour). A 1986 study of work programs revealed that low

wages forced 43 percent of Massachusetts training graduates back onto welfare (Joan

Walsh, “Take This Job or Shove It,” Mother Jones, September 1988, 30, 32); see also Ja

son DeParle, “Welfare Mothers Find Jobs Are Easier to Get than Hold,” New York Thnes,

October 24, 1994, Al, A14 (noting that many mothers on welfare who getjobs have a hard

time keeping them because of low pay, lack of training, harsh working conditions, and

other problems including lack of social skills, child care, health insurance, and resentful

boyfriends; consequently, at Project Match in Chicago 46 percent lost their jobs wilhin six

months and 73 percent within a year); Isabel Wilkerson, “An Intimate Look at Welfare:

Women Who’ve Been There,” New York Times, February 17, 1995, Al, A18 (discussing

difficulties women encounter with welfare and working).

33. See, e.g., Eric Lipton, “Officials Ask: What Price More Spending Authority?”

Washington Post, february 20, 1995, Dl, 04 (discussing local reactions to block grant pro

posals); Isabel V. Sawhill and Demetra S. Nightingale, “Real Reform or a Shift of Re

sponsibilities?” l%tshington Post, February 20, 1995, A29 (discussing emphasis on block

grants in lieu of true reform of welfare programs).
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34. E.g., N.J. Stat. Ann. sec. 44:10-3.5 (West 1993) (eliminating incremental increase
in AFDC benefits for birth of additional child); Ga. Code Ann. sec. 49-4-115 (1994)
(same); see also Madeline Henley, “The Creation and Perpetuation of the Mother/Body
Myth: Judicial and Legislative Enlistment of Norplant,” Buffalo Lnw Review 41(1993):
703, 75 1—52 (discussing welfare reforms in New Jersey, Wisconsin, California, and other
states). Virginia plans to require AFDC recipients to work and intends to eliminate in
creases in benefits for additional births, although in Virginia “a mother with two children
[now only receives] $285 a month, not including food stamps.. . . [and] $61 more for each
additional child up to five” (Peter Baker, “Virginia Jumps at Chance to Shake Up Welfare,”
Washington Post, february 22, 1994, Bi, B2). Colorado, Florida, Iowa, Vermont and Wis
consin have received federal waivers from the Department of Health and Human Services
to cut off AFDC benefits after a set period (Thid., Bi). New Jersey’s family cap program
has also been approved (Ibid.). See also Tenn. Code Ann. sec. 71-5-133 (Supp. 1994) (re
quiring that all AFDC recipients be provided written information regarding availability of
Norplant when they apply or are recertified for benefits).

Many of these and other reforms have been incorporated into The Personal Responsi
bility Act, H.R. 4, 104th Cong., 1st Sess. (1995). Among other things, this bill would
amend the Social Security Act to deny assistance to children born to young women under
18 years of age, limit the amount of money that can be spent on the poor regardless of need
(block grants), cut over $18 billion from food assistance programs—including food
stamps, Women, Infants, and Children Program (WIC), and school lunch/breakfast
programs—over the next four years, and end the entitlement status of these programs.
When the state runs out of money, people will be placed on waiting lists and will be de
nied benefits no matter how destitute they are. See Center on Social Welfare Policy and
Law, “Ways and Means Committee Backs Block Grants,” Wetfare Reform (?) News.
March 1995, 1-4 (hereinafter Welfare Reform (?) News). (One assumes that it is at this
stage that children will be removed from their homes and placed in orphanages.)

The Senate’s plan for welfare reform, passed on September 19, 1995, includes similar
provisions eliminating the federal guarantee of assistance to poor families, and substitut
ing unlimited federal support with block grants to the states. Unlike the House bill, how
ever, the Senate bill would give the states the discretion to deny assistance to children born
to unmarried, teen-age mothers and to additional children born while the mother is on wel
fare. further, the Senate bill, unlike the House bill, requires states to maintain a set spend
ing level (“A Quandary for Clinton: Most Democrats Back a Bill of Lesser Evils,” New
York Times, September 20, 1995, Al, B9).

r Although the Senate bill may appear less harsh than the House bill, critics emphasize
that it will nonetheless have a devastating impact on poor families. See “The Stampede to
Harsh Welfare,” New York Times, September 20, 1995, A20 (outlining the detrimental ef
fects the Senate bill will have on the poor, and concluding that although the Senate plan
may “look better” than the House plan, “it is neither humane, nor reasonable”).

35. In some states, women receiving benefits are required to present evidence from pa
temity proceedings as a condition of receiving their benefits. For example, Wis. Stat. Ann.
Sec. 49.l9(4)(h)(l)(a) (West 1987), makes full cooperation in paternity determinations of
‘nonmarital” children a condition of eligibility for receiving assistance. Pursuant to Wis.

•

• Stat. Ann. sec. 49.l9(4)(h)(2) (West 1987), failure to cooperate will disqualify the care
taker for assistance, and “protective payments” for the child will be paid to “a person other
than the person charged with the care of the dependent child.” Wisconsin law also requires
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the state attorney to file an action for paternity within six months of receiving notice that

no father is named on the birth certificate of a child, if paternity has not been adjudicated

already, regardless of the wishes of the mother. Wis. Stat. Aim. sec. 767.45(6m) (West

1993); see also Cal. Weif. and Inst. Code sec. 11477(b) (West 1991) (requiring aid recipi

ents to cooperate in establishing paternity).

At this time federal law provides for “good cause” refusal to name the father. 42 U.S.C.

sec. 602(a)(26)(B)(ü) (1988). “Good cause” is based on the needs of the child and exists

only when the child will suffer physical or emotional harm or the mother will suffer such

harm that she will be unable to care adequately for the child. 45 C.F.R. 232.42(a)(l)(i)—(iv)

(1994). For an extremely punitive application of this standard, see Wailer v (‘anton

County Human Servs. Department, No. C6-$9-1l16, 1989 WL 145393 (Minn. Ct. App.

1989) (holding “good cause” standard was unsatisfied when woman’s account of rape

could not be corroborated after she failed to report the rape to police because she feared

harm to herself and her child). Women who have named as fathers men whose subsequent

blood tests have proved them not to be the father and women who do not know the name

or location of the father also have been subjected to severe scrutiny and questioning by

state agencies. For example, in Allen i Fichler, 1990 WL 58223 (Del. Super. Ct. 1990),

after several men whom the plaintiff had named as the possible father were excluded by

blood tests or could not be found, the agency demanded a calendar on which the plaintiff

had supposedly written the names of sexual partners. When she refused, she was deemed

uncooperative, and her benefits were cut (Thid., Neutered Mothe, Sexual Family, 1). One

of the provisions of the Personal Responsibility Act reduces AFDC benefits until paternity

is established, even when the mother is cooperating fully; if the mother does not cooper

ate at all, she will be denied aid entirely (Welfare Reform (?)News, note 34, 3).

36. See note 34.
37. See note 35.
3$. Many states are turning to programs, like Learnfare, which penalize aid recipients,

under some circumstances, if they fail to attend school. See, e.g., Fla. Stat. Aim. sec.

409.933 (West 1995); Wis. Stat. Ann. sec. 49.50(7)(g), (h) (West Supp. 1994). These pro

grams, however, can be problematic. A 1990 audit of the Wisconsin Leamfare program

found that 84 percent of the orders imposing sanctions were overturned by an administra

tive judge “because of errors in record-keeping by either the schools or the welfare

agency” (Paul Taylor, “Welfare Policy’s ‘New Paternalism’ Uses Benefits to Alter Recip

ients’ Behavior,” Washington Post, June 8, 1991, A3).

39. See, e.g., Cob. Rev. Stat. sec. 26-2-507 (l)(a)—(b) (Supp. 1994); Virginia Code

Ann. sec. 63.1-105.2 (Michie 1995).
40. Many states have imposed “Workfare” programs that require aid recipients to work

or participate in job training in order to receive benefits; failure to comply risks the termi

nation of benefits. See, e.g., Conn. Gen. Stat. Ann. sec. 17b-6$2 (West Supp. 1995); fla.

Stat. Ann. sec. 409.924 (West Supp. 1995); md. Code Ann. sec. 12-20-11-1 (Burns 1995);

Ohio Rev. Code Ann. sec. 5101.84 (Anderson Supp. 1994); Wis. Stat. Ann. sec. 49.27(5)

(West Supp. 1994).
41. Even under the best conditions mothering is work, of course. It is work that is not

incorporated into the gross national product, however, and for that reason is often over- ;

looked by various policymalcers. For the poor, particularly AFDC recipients, motherhood

is even more work in our suspicious and demeaning welfare system. Lines are long and

forms and formalities profuse. See generally William H. Simon, “Legality, Bureaucracy,
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and Class in the Welfare System,” Yale Law Journal 92 (1983): 1198 (arguing that themechanism used to provide aid to the poor is impersonal and formalized).42. This phenomenon is detailed in Fineman, Neutered Mothei Sexuat Family, chapter 5.43. See, e.g., Anne Raver, “Great Expectations: Coping with the Pressure to Reproducein Our Baby Boom Society,” Newsday, March 4, 1989, pt. II, p. 1; Paula Voel, “Choosingto Be Childless: So What if They Don’t Harbor the Nesting Instinct? These Women AreContent with Their Lives,” October 20, 1993, Lifestyles 9.44. for further discussion of this point as it relates to reform of divorce and propertydivision laws, see Martha L. Fineman, “Implementing Equality: Ideology, Contradictionand Social Change: A Study of Rhetoric and Results in the Regulation of the Consequences of Divorce,” Wisconsin Lasv Review (1983): 789, 851—52.45. 1 William Blackstone, Commentaries. 442—44.46. See Craig v. Boren, 429 U.S. 190, 197 (1976) (adopting an intermediate level of review for the examination of sex-based classifications, requiring that such classificationsserve “important governmental objectives and ... be substantially related to the achievement of those objectives”).
47. See Orr v. Orr, 440 U.S. 268 (1979) (invalidating, on equal protection grounds, aLouisiana statute providing that only husbands could be held responsible for alimony payments).
48. Courts have rejected the tender years doctrine and other gender-based presumptionsand now invoke the best interests of the child as the controlling factor in custody determinations. See, e.g., Johnson v. Johnson, 564 P.2d 71 (Alaska 1977), cert. denied, 434 U.S.1048 (1978); In Re Marriage of Bowen, 219 N.W. 2d 683 (Iowa 1974); State ex reL Wattsv. Watts, 350 N.Y.S. 2d 285 (1973).

49. See Gomez v. Perez, 409 U.S. 535, 538 (1973) (holding that “a State may not invidiously discriminate against illegitimate children by denying them substantial benefitsaccorded children generally”).
50. Studies indicate that across cultures mothers still perform the vast bulk of child care: and housework. See “Report of the International Labor Organization,” September 6, 1992(presenting results of a global survey on the distribution of housework and family responsibilities between men and women, which reveals that women still do the vast majority of thework despite the existence in some countries of shared-responsibility laws); see also DavidBriscoe, “All Work and No Pay’ World,” Thues, September 8, 1992 (discussing report prepared by the International Labor Organization finding that, worldwide, women work morefor less pay than men); Anna Quindlen, “Abhors a Vacuum,” New York Times, September 9,1992, A21 (same); “Women Work Harder but Paid Less,” Xinhau News Agency, September6, 1992 (same). For further discussion of the unequal distribution of household responsibilities between men and women, see Janice Draldch, “In Search of the Better Parent: The Social Construction of Ideologies of fatherhood,” Canadian Journal of Women and Law 3

(1989): 69, 83—87 (reviewing a 1988 study showing that employed women still spend twiceas much time with child care and housework as do their husbands, and demonstrating thatContrary to popular anecdotal information, fathers today are actually participating in child
Care only slightly more than they did in 1967); “Project, Law Firms and Lawyers with Chil
dren: An Empirical Analysis of Family/Work Conflict,” Stanford Low Review 34 (1982):
1263 (demonstrating that law finns and law students expect females to be more involved
With parenting than with working and contending that structural reform is needed to correct
this imbalance); Maiy Jo Bane, Laura Lain, Lydia O’Donnell, C. Anne Steuve, and Barbara
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Wells, Monthly Labor Review (October 1979): 50, 52—53 (claiming that mothers are more

likely to pass up work opportunities to raise children); Victor R. Fuchs, “Sex Differences in

Economic Well-Being,” Science 232 (1986): 459 (chronicling the effect that gender and

motherhood continue to have on the wages and employment opportunities of women). But

see Bureau of the Census, U.S. Department of Commerce, “How We’re Changing: Demo

graphic State of the Nation: 1994,” Special Studies Series P-23, No. 187 (Washington, D.C.:

Bureau of the Census, U.S. Department of Commerce, 1994), 2 (reporting that more fathers

are becoming primary caregivers as more women return to work).

For a contrasting opinion, see Nancy R. Gibbs, “Bringing Up father,” Thne, June 28,

1993, 53. She asserts that even those men who wish to be more involved are frequently

stymied by work requirements and women’s intransigence. Bosses do not want men to take

paternity leave; women do not want them to do child care unless they do it “their” way.

51. Susan Moller 0km seems to be ascribing to this view when she says:

Only children who are equally mothered and fathered can develop fully the psychological and

moral capacities that currently seem to be unevenly distributed between the sexes. Only when

men participate equally in what have been principally women’s realms of meeting the daily ma

teriai and psychological needs of those close to them. . . will members of both sexes be able to

develop a more complete human personality. (Susan Moller 0km, Justice, Ge,zde, and the Fam

ily [New York: Basic, 1989], 107)

52. This vision of reform was particularly narrow in its consideration of only some fam

ily actors in its reconstituted vision. The roles of husband and wife were restructured in re

gard to child care and vaguely described household domestic tasks; little thought, however

seems to have been given to the demands on domestic time and labor spent caring for the

elderly, the ill, or the disabled. The egalitarian family was structured on the basis of sex

ual affiliation—the assumed inevitability of heterosexual pairing and its association with

reproductive destiny were expressed in family form. No one argued over who would care

for grandma in developing the rhetoric of the “new man” in the reconstructed family story.

The social assignment of dependency is even more pronounced (and less challenged)

when it comes to care for the elderly or ill. Daughters (or daughters-in-law) are those to

whom elderly parents look for expected accommodations. See, e.g., Hilde Lindemaun Nel

son and James Lindemann Nelson, “Frail Parents, Robust Duties,” Utah Law Review

(1992): 747.
53. Failing to recognize the gendered nature of the world, early feminists mistakenly

believed that formal equality would rectify past discrimination. See, e.g., Wendy W.

Williams, “The Equality Crisis: Some Reflections,” Women’s Rights Law Report 7 (1982):

175. Unfortunately this was not, and could not, be true. To be successful, any theory seek

ing to change women’s lives and their relationship to mainstream culture, i.e., patriarchal

culture, must be gendered. It must be centered around women and their experiences, which

are gendered. Women’s experience is not neutral and cannot be theorized as such. See

Martha Albertson Fineman, The Illusion of Equality: The Rhetoric and Reality of Divorce

Reform (Chicago: University of Chicago Press, 1991).

54. Recent Census figures show an increase in never-married motherhood. See Amara

Bachu, Bureau of the Census, U.S. Department of Commerce, Pub. No. P20-470, “fertility

of American Women: June 1992” (Washington, D.C.: Bureau of the Census, U.S. Depart

ment of Commerce, 1993), xix. A survey of unmarried women from eighteen to forty-four

years of age showed an increase in never-married motherhood from 15 percent in 1982 to
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24 percent in 1992 (Ibid.). The rate of births by unmarried women with at least one year of
college education increased from 5.5 percent to 11.3 percent (Thid.). for women in profes
sional or managerial positions, it rose from 3.1 percent to 8.3 percent (Thid.).

The media has paid a great deal of attention to the increase in out-of-wedlock births. See,
e.g., Joan Beck, “Nation Must Stem the Tide of Births Out of Wedlock,” New Orleans
Ti,nes—Picavtine, March 6, 1993, B7; Richard Cohen, “Judging Single Mothers,” Washing
ton Post, July 16, 1993, A19; Jason DeParle, “Big Rise in Births Outside Wedlock,” New
York Thnes, July 14, 1993, Al; Carol Lawson, “Who Is My Daddy?’ Can Be Answered in

• Different Ways” and Anne Lamott, “When Going It Alone Turns Out to Be Not So Alone at
All,” combined articles featured in “Single but Mothers by Choice,” New York Times, August
5, 1993, Cl; Katha Pollitt, “Bothered and Bewildered,” New York Thnes, July 22, 1993, A23;

• Richard Whitmfre, “Number of Never-Married Moms Stretches across Income Lines,” Gan
nett News Service, July 13, 1993. And, of course, we all recall the Quayle debacle over Mur
phy Brown. “Hollywood thinks it’s cute to glamorize illegitimacy,’ Quayle told reporters..

‘Hollywood doesn’t get it” (John E. Yang and Ann Devroy, “Quayle: ‘Hollytvood Doesn’t
Get It’: Administration Struggles to Explain Attack on TV’s Murphy Brown,” Washington
Post, May 21, 1992, Al); see also Barbara Dafoe Whitehead, “Dan Quayle Was Right,” At
lantic, April 1993,47 (arguing that children who do not live with both of their biological par
ents are disadvantaged). This view, however, is far from universally accepted:

Before Democrats embrace the view that marriage is the best antidote to poverty, educational
failure and psychological distress, they might consult the two-parent families devastated by lay
offs in the steel, defense, timber and auto industries—families whose children now exhibit most
of the emotional and cognitive problems generally blamed on divorce. (Stephanie Coontz, “Dan
Quayle Is Still Wrong: Why the Two Parent Paradigm Is No Guarantor of Happiness,” W2sh-
ington Post, May 11, 1993, C5)

Interestingly, it was this increase in nonmarital births among white women that seems to
have been the proverbial “last straw” for those in power. As Charles Murray has said: “The
brutal truth is that American society as a whole could survive when illegitimacy became
epidemic within a comparatively small ethnic minority. It cannot survive the same epi
demic among whites” (Murray, note 10, A14).

55. Individual understandings about family are shaped by societal forces and manifest
those forces. So, although one may “choose” to live outside of the conventional norms, one
does not escape them entirely. No one is exempt from the implications of the culture in
which she lives—culture influences our actions, our aspirations, our politics, and what we
envision as possibilities.

56. Fineman states:

Essentially a modernist concept, a meta- or public narrative is understood to be the story or
“narrative” which legitimates and controls knowledge in the Western world. The modernist attempts to characterize the world as ultimately unrepresentable, while relying on a form of narrative presentation that is familiar or recognizable and which offers the reader or listener a degree of comfort. (Martha Albertson Fineman, “Our Sacred Institution: The Ideal of the Familyin American Law and Society,” Utah Lao’ Review 119931 387, 387n2

“The notion of the metanarrative assumes some sort of hierarchy of cultural representationsand cultural values. Since the Enlightenment, for example, the central weslem metanarrative
has been that of progress, reason, and revolution, a public narrative of Darwinian evolution



242 Martha L. A. Fineman

and class struggle” (Fineman, Neutered Mothe,; Sexual Family, 169n14). Metanarratives are

normative and aid in the formation of collective identities by encouraging a linear and narrow

interpretation of history (thid.).

for example, a single metanarrative has established public law adjudication as the par

adigm for all adjudication, whether the question implicates common law, statutory con

stniction, or constitutional interpretation. For a critique of an approach that relies on the

same principles to analyze common law, statutory construction, and constitutional inter

pretation, see Melvin Aron Eisenberg, The Nature of the Common Law (Cambridge, Mass.:

Harvard University Press, 1988), 8—13. In contrast, postmodern theories rely on “local, in

terlocking language games” to replace the idea of overarching structures. Jennifer Wicke,

“Postmodem Identity and the Legal Subject,” University of Colorado Lrnv Review 62

(1991): 455, 462; see generally Fredric Jameson, Postntodenzism, o, The Cultural Logic

of Late C’apitalism (Durham: Duke University Press, 1991); Willem van Reijen and Dick

Veerman, “An Interview with Jean-Francois Lyotard,” Theory, Culture and Society 5

(1988): 277, 301—02 (discussing the abandonment of the metanarrative). Postmodemists

reject metanarratives, viewing culture and society as a complex interaction without any

single exclusive or overpowering identity. See David Kolb, The Critique of Pure Moder

nity: Hegel, Heidegger and After (Chicago: University of Chicago Press, 1986), chapter 12

(claiming that metanarratives are increasingly irrelevant); Richard M. Thomas, “Milton

and Mass Culture: Toward a Postmodemist Theory of Tolerance,” University of Colorado

Law Review 62 (1991): 525, 525—30 (summarizing the debate regarding the meta

narrative); see also Roberto M. Unger, Law in Modern Society: Toward a Criticism ofSo

cial Theory (New York: free Press, 1976), 37—43, 134—37 (describing the difficulty of

finding a universal truth that links humankind).

57. I.R.C. sec. 105 (1988 and Supp. 1994).

58. IR.C. sec. 2523 (1988 and $upp. 1994).

59. See William A. Klein and Joseph Bankman, Federal Income Taxation, 10th ed.

(Boston: Little, Brawn, 1994), 120—22.

60. I.R.C. sec. 163(h)(3) (1988).

61. I.R.C. sec. 21(1988).

62. Although the private-natural family is not the only possible response to depen

dency, punitive and harsh measures designed to stigmatize those who deviate from the

failed norm seem preferred by many policymakers. See Martha L. Fineman, “Images of

Mothers in Poverty Discourses,” Duke Law Journal (1991): 274 (hereinafter Fineman,

“Images”) (linking patriarchal ideology to discourses which use single-mother status as a

primary indicator of poverty); Martha Albertson Fineman, “Intimacy Outside of the Nat

ural family: The Limits of Privacy,” Connecticut Law Review 23 (1991): 955 (arguing that

the state justifies invasions of poor women’s privacy on the basis of their perceived de

viancy).
63. Equality imagery has taken hold in this area. The argument is that fathers as equal

parents are equally obligated to be with and care for children, but (the myth grows) they fail

to do so because mothers have superior rights over children. According to this view, if law

gives fathers more rights over children, they will pay child support for those children. Some

have attempted to assess whether more rights actually translate into more support. See, e.g.,

Eleanor E. Maccoby and Robert H. Mnookin, Dividing the Child: Social and Legal Dilem

max of Custody (Cambridge, Mass.: Harvard University Press, 1992), 25 1—57 (examining

the correlation between compliance with child support obligations and various other factors
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and finding that the more contact a father has tvith his child, the greater the chance of com
pliance); see also Martha Albertson Fineman, “Legal Stories, Change, and Incentives—
Reinforcing the Law of the father,” New York Law School Law Review 37 (1992): 227 (ar
guing against reliance on legal incentives to encourage men to use birth control).

64. See, e.g., Thomas B. Edsall, “Age of Irritation: The New, Bitter Politics of Fear,”
Washington Post, November 28, 1993, Cl, C4; Barbara Vobejda, “Education Is No Pro
tection from Wage Squeeze, Report Says,” Washington Post, September 4, 1994, A20.

65. See note 54 and accompanying text.
66. The solution may be to hire caretakers, but this may come with its own set of prob

lems, as the Zoe Baird and Kimba Woods incidents indicated for professional moms. See
Thomas L. Friedman, “Clinton Concedes He Erred on Baird Nomination,” New York
Times, January 23, 1993, Al; Ruth Marcus, “Babysitter Problems Sink Second Clinton
Prospect: Wood Withdraws from Consideration as Attorney General,” Washington Post,
February 6, 1993, Al.

67. See note 50 and accompanying text.
68. See generally Ann Laquer Estin, “Maintenance, Alimony, and the Rehabilitation of

Family Care,” North Carolina Lrnv Review 71(1993): 721, 776 (“Caregiving remains in
visible. . . because the law construes family care as matter of love and obligation, not.
personal choice or arm’s-length bargaining”); Siegel, note 8, 1214 (“Today.. . it is women
who perform the work of the family, women who seek to escape the work, and women who
eke out a living performing the work—for other women”); Joyce Davis, “Enhanced Earn
ing CapacityfHuman Capital: The Reluctance to Call It Property” (unpublished manu
script, on file with the Virginia Law Review Association), 16—17.

69. See Estin, note 68, 780 (stating that most caregiving costs fall disproportionately on
women); Cynthia Starnes, “Applications of a Contemporary Partnership Model for Di
vorce,” Brigham Young University Journal of Public Law 8 (1993): 107 (advocating the
replacement of current no-fault divorce laws with a broad app]ication of partnership prin
ciples so that women are compensated fairly as caretakers); J. Thomas Oldham, “Putting
Asunder in the 1990s,” Catfomia Law Review 80 (1992): 1091 (reviewing Divorce Re
form at the Crossroads [ed. Stephen D. Sugarman and Hernia Hill Kay, 1990]).
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